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EXECUTIVE MESSAGE
Dear Policyholders,

You should recently have received an urgent message from MLMIC’s Chief Medical
Officer, Dr. John Lombardo, regarding a scam perpetrated against healthcare providers by
individuals pretending to be officials from the DEA, State, or other federal office. In many
cases, the callers allege an infraction that would compromise the healthcare provider’s
medical license. If you receive a fraudulent call or communication from anyone purporting
to be from the DEA or any other State or Federal body, please review the Scam Alert on
the DEA website, dea.gov/scam-alert, and follow the instructions provided.

Avrtificial Intelligence is seemingly everywhere these days in both work and every
conversation of our personal lives, and | warn you that this issue of The Scope is not a
deviation from that new normal.

No doubt, the tools available for effective disease diagnosis and treatment are increasing
at an incredible rate and raise our obligation to apply these benefits while being cautious
not to fall into traps. Current research is producing breakthroughs in the treatment of
Parkinson’s disease and obesity, while Al helps make advancements in the diagnosis of
breast cancer and the treatment of Alzheimer’s dementia. Remarkably, and as illustrated
in this issue’s case studies, the extraordinary capabilities of modern technology applied to
the practice of medicine can be rendered powerless without simple applications of care
coordination and basic communication.

MLMIC insureds who have shared their approach to Al use describe a level of caution and
a focus on procedural efficiency as they build comfort and understanding of the tools.
Consistent with this, it appears that half of all healthcare organizations have implemented
generative Al (McKinsey & Co. Insurance Survey, 4th Quarter 2025). Similarly, we at
MLMIC are exploring the capacity of Al to enhance the service that we provide while also
acknowledging limitations of these tools and adhering to the highest standards of privacy
and confidentiality.

Going forward, The Scope will feature an increased focus on case studies involving
lawsuits against MLMIC policyholders that we feel best illustrate situations where changes
in practice habits will lead to better patient outcomes and offer better defenses in those
instances where a poor outcome resulted despite good medicine.

As always, we certainly welcome any feedback you may have, as well as any ideas you may
have for future content.

Pewet /L

Tom Gray, Esq.
Senior Vice President, MLMIC Risk Management
tgray@mlimic.com
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Addressing patient needs is a complex endeavor that can often require the effective coordination of multiple
providers who may be practicing in very different care environments. It is crucial that medical centers, health
systems, and office practices have an effective care coordination system to optimize patient outcomes and
thereby reduce the risk of professional liability claims.

Coordination failures made while transitioning a patient’s care across the healthcare continuum can occur at
any stage. For example, #9 of ECRI’s 2025 Top Ten Patient Safety Concerns was /nadequate Communication
and Coordination During Discharge'

Care coordination failures also have numerous possible origins, and most prevalent today are issues relating to
technology. Data “siloing” and poor interoperability over varying electronic health record (EHR) platforms can
prevent the patient’s full story and vital health information from being shared between the healthcare team,
leading to delays in diagnosis and treatment.

The following cases illustrate failures of provider-to-provider care coordination that, in the context of multi-

specialist treatment, led to the physician and orthodontist being successfully sued for malpractice by their
patients, who were both awarded large monetary settlements.

1  https:/home.ecri.org/blogs/ecri-thought-leadership-resources/top-10-patient-safety-concerns-2025
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115 CASE STUDY:

Testes, a Tumor...
and Two Negligent
Physicians

Initial Treatment

Although the PCP knew the patient had an
abnormality in his testicle during the last visit and
had referred the patient to a urologist, there was
no documentation that the PCP discussed the
outcome of the urology visit. There was also no
documentation showing that the PCP knew of or
discussed the embryonal carcinoma diagnosis with
the patient. This means that, three months after
the diagnosis, the patient was still unaware of his
condition, and no treatment plan was in place.

Diagnosis

In August 2009, a 25-year-old male presented to
his primary care physician (PCP) reporting a lump
in his right testicle, which a sonogram confirmed as
irregular and was suspected to be a tumor. The PCP
referred the patient to the MLMIC-insured urologist
for further evaluation.

Two months later, the MLMIC-insured urologist
performed a right radical orchiectomy, and the
patient was scheduled for a follow-up visit two
weeks later. During this two-week period, a
pathology review of the frozen section biopsied
during the procedure resulted in a diagnosis of
embryonal carcinoma. This diagnosis was not
communicated to the patient, as the urologist
intended to notify the patient of his diagnosis during
the postoperative visit.

The patient missed the postoperative appointment,
and the urologist did not follow up with the patient
regarding this missed appointment or otherwise
report the diagnosis to the patient. The referring
PCP also remained unaware of the diagnosis.

Three months later, the patient visited his PCP for an
upper respiratory infection. Blood work performed
at the time indicated normal testosterone levels.

The patient returned to the urologist on
February 4, 2010, four months postoperatively.
At this visit, the patient was finally informed of
the diagnosis of embryonal cell cancer of the
testes, and the urologist referred the patient to a
radiation oncologist.

This means that, three months
after the diagnosis, the patient was
still unaware of his condition, and
no treatment plan was in place.

The patient was seen by the MLMIC-insured
radiation oncologist on February 22, 2010. A

CT scan of the chest, abdomen, and pelvis was
ordered, and the surgical pathology was sent to a
metropolitan medical center, which subsequently
sent a consultation report to the urologist
confirming the diagnosis of embryonal cancer.

The CT scan ordered by the radiation oncologist
showed nodules in the lungs that were believed
to be inflammatory, but there was not significant
evidence of metastatic disease. The radiation
oncologist informed the patient of these results
and advised him to follow up with the urologist
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for monitoring. There was no documentation
that the radiation oncologist suggested that the
patient consider other treatment options, such as
examination by a medical oncologist.

The radiation oncologist contacted the urologist

to advise that there was no indication for radiation
therapy. Again, there was no documentation
showing that the radiation oncologist suggested
other potential treatment options to the urologist,
including referral to a medical oncologist. The
urologist also did not contact the patient to
schedule a follow-up appointment, and there was no
documentation indicating that he relayed the results
to the PCP who had initially referred the patient.

The patient returned to his PCP seven months post
diagnosis with complaints of inflamed breast tissue.
Blood work done that day, and again one month
later, returned as normal. A mammogram showed
bilateral gynecomastia. There was no documentation
indicating that the PCP considered further action
related to these results. Instead, the patient’s last
visit with the PCP was nine months post diagnosis,
at which time he was tested for Lyme disease.

There was no documentation
indicating that the PCP
considered further action related
to these results.

Patient Expires

continued to spread. The following day, the patient
decided to return to his hometown, where he was
admitted to a local hospital for pain. He was found
to have metastatic disease throughout his body.

The patient remained at this hospital, where
he received radiation and chemotherapy and
was intubated and sedated, until his death one
week later.

Lawsuit Filed

Eleven months after the diagnosis of embryonal
carcinoma, for which the patient was receiving no
treatment, he presented to an internal medicine
physician with complaints of extreme headaches for
three weeks, tenderness in the right upper quadrant
of his abdomen, and a lump in his chest. Lab work
was ordered along with an MRI of the brain and CT
scans of the chest, abdomen, and pelvis.

The following day, the patient presented to the
emergency department of an urban medical center
with worsening headaches, nausea, vomiting, and
visual changes. After a battery of tests, the patient
was diagnosed with metastases to the brain, chest,
and abdomen. He started radiation therapy to the
brain and was released home on September 23 with
a plan for chemotherapy.

Two weeks later, the patient returned to the medical
center, where it was determined that the cancer had

The decedent’s family filed suit against the MLMIC-
insured urologist, the MLMIC-insured radiation
oncologist, and the PCP. The family alleged that all
defendants failed to provide proper monitoring and
follow-up after the right radical orchiectomy. They
also alleged that the defendants were negligent for
failing to refer the decedent to a medical oncologist.

MLMIC consulting experts in urology, oncology,
radiation oncology, and uro-oncology reviewed the
case. Criticisms of the insured urologist included
the failure to contact the decedent when he failed
to return to the office for his scheduled post-
operative visit and the failure to refer the decedent
to a medical oncologist. Criticisms of the radiation
oncologist included the failure to effectively
communicate with the referring urologist regarding
the diagnosis, including the need for consultation
with a medical oncologist. The experts agreed that
the breakdowns in communication between the
physicians, and also between the urologist and the
patient, led to the advancement of the disease and
the death of the then 26-year-old male.

The parties agreed to forgo a trial, and mediation
resulted in a significant settlement with

contributions from the MLMIC-insured urologist
and the codefendant PCP.

@ A Legal and Risk
Management Analysis

Siloed Treatment

In this case, the 26-year-old patient died of a

type of cancer that is highly treatable and

usually curable if treated early. Unfortunately,
none of the three physicians on his care team
provided timely treatment. Had this matter gone
to trial, rather than to mediation, the plaintiff’s
counsel likely would have emphasized the multiple
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missed opportunities for referral and treatment that
may have been avoided by communication and
care planning. Rather than engaging in coordinated
care, the physicians remained siloed in their own
specialties and failed to communicate or jointly
follow the patient’s condition.

Unfortunately, none of the three
physicians on his care team
provided timely treatment.

There were several points at which this outcome
may have been avoided had the physicians engaged
in effective, coordinated care. The urologist, who
had knowledge of the patient’s critical diagnosis,
failed to follow up with the patient to reschedule
the two-week postoperative visit, or otherwise
communicate the diagnosis to the patient, for over
four months. The urologist also failed to report the
critical diagnosis back to the referring PCP.

When the patient saw the PCP three months

post diagnosis, the PCP had no knowledge of the
patient’s diagnosis and had failed to follow up with
either him or the urologist for the initial condition of
suspected testicular tumor.

More than four months post diagnosis, the urologist,
after the radiation oncologist had reported to him
and the patient that radiation therapy was not
indicated, never followed up with the patient to
discuss other potential treatments. The urologist
also failed to provide the PCP with information from
the radiation oncologist. The PCP saw the patient

two more times but never discussed the status of his

treatment with the urologist.

In summary, the role of the physicians in the
patient’s care was not defined, and no physician
took primary responsibility for the patient’s care.
The physicians failed to employ patient and
referral follow-up procedures as well as other risk
management strategies that may have mitigated
the inherent risks involved in multi-specialist care.
For example, there should have been follow-up
procedures in place for missed appointments.
Whenever a patient fails to appear for an
appointment, it is imperative that the medical facility
contact the patient to explain the importance of
the missed appointment as well as to determine
the next course of action. Simple measures such as
these can ensure that a missed appointment does
not exacerbate the plaintiff’s condition.

For example, there should have
been follow-up procedures in
place for missed appointments.

Despite multiple physicians being involved in

the patient’s care, the patient was never referred
to a medical oncologist when the embryonal
carcinoma diagnosis was confirmed. It appears that
responsibility for referral to a medical oncologist
was not clearly delineated by the three providers.
Likewise, there was no communication between
the providers to determine a course of treatment
for the patient. As is evident from this case, errors
in breakdown of communication can and do
contribute to adverse and fatal outcomes.

Continued on page 12.
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The Radiologist’s Use of Artificial
Intelligence and Its Legal Implications

Thomas A. Mobilia, Esq.,

MCB Daniel L. Freidlin, Esq., and

MARTIN CLEARWATER & BELL .- ~ Aryeh S. Klonsky, Esq.

COUNSELORS AT LAW

Artificial Intelligence and Radiology

Mammography

Artificial intelligence (Al) is transforming industries
and aspects of daily life. Al is designed to mimic
human intelligence by allowing a machine to solve
problems using a set of predetermined rules. Al

is slowly (or perhaps not so slowly, depending on
perspective) being integrated into various sectors,
including healthcare. Perceived benefits of the use
of Al in healthcare include increased efficiency and
enhanced diagnosis.

In the field of radiology, Al is being integrated into
radiology practices to assist radiologists in detecting
subtle abnormalities. Al algorithms are being
promoted as being able to analyze imaging studies,
including x-rays, mammograms, ultrasounds,

CT scans, and MRIs. In addition to increased
diagnostic accuracy, Al’s objective is to enhance
workflow efficiency and increase the speed of
image interpretation. Further, the Al algorithm wiill
learn over time to recognize patterns associated
with specific diseases, leading to earlier and more
accurate diagnosis.

One area in radiological imaging where the use

of Al is expected to expand over time is in the
interpretation of breast imaging studies, such as
mammograms. There is a reported false negative
rate in mammography of approximately 15%. Dense
breast tissue is known to obscure subtle densities
and microcalcifications associated with breast
cancers. Computer-aided detection (CAD) has been
used as an adjunct to mammography for years,

but it can be unreliable, nonspecific, and overly
sensitive. CAD can miss suspicious findings yet
highlight findings that are ultimately found to be
benign. Al programs are currently being promoted
to bypass the unreliable nature of CAD. These
programs include Clarity Breast, MammoScreen,
Hologic Genius Al Detection, Profound Detection,
and others. The Al software will compare the
current mammogram to other imaging studies in its
database to highlight findings or lesions on imaging
for evaluation by the radiologist.

Al programs are currently being
promoted to bypass the unreliable
nature of CAD.



Legal Considerations

While the use of Al software programs in breast
imaging offers promise in the efficiency and
accuracy of breast imaging interpretation,

there are, of course, legal challenges should the
radiologist miss a cancer. This article does not
intend to address the potential privacy concerns
involved with a radiology facility sharing its
imaging studies with the Al software developer
but that is certainly a potential concern as well.

In the typical medical malpractice action
involving a failure to diagnose breast cancer

on mammography, at the very least, the
radiologist and radiology facility will be sued.

In these cases, the plaintiff must prove that the
radiologist departed from the standard of care

in failing to identify and report a suspicious
finding on a mammogram and make appropriate
recommendations for further management. The
plaintiff will rely on expert testimony to prove that
a similarly situated radiologist in the community
would have identified and reported the finding
with the appropriate recommendation for further
management. Defenses to these allegations

may include that the finding represents normal-
appearing fibroglandular breast tissue, that the
finding has been present and stable on breast
imaging studies over time, or that the finding is
so subtle that no reasonable radiologist would

be expected to identify it — all of which would
ultimately be evaluated by a lay jury at trial.

With continued integration of Al models, a question
may arise as to whether it is the radiologist or the
Al software developer who should be held liable to
the patient. This issue has not yet been evaluated
by the courts; if we assume, however, that the
radiologist is still rendering the interpretation of
the imaging study using Al as an adjunct tool,

then the plaintiff’s lawyer could argue that there
exists a physician-patient relationship and that the
radiologist owes a duty to the patient. As such, we
can expect the law will hold that the radiologist
owns the interpretation (and the liability). Whether
the radiologist and the defense attorney can use
the Al program’s findings to convince a jury that
the radiologist did not depart from the standard

of care in a situation where the program did not
identify a suspicious finding will likely depend on
how society perceives and learns to accept Al’s
effectiveness and accuracy.

The more interesting question to be answered is
whether the Al software developer will bear any
responsibility for a missed cancer. Two issues
come to mind: (1) whether the patient can sue
the Al developer when this technology is used;
and (2) can the radiologist or radiology facility
initiate a third-party lawsuit against the developer
if the software fails to identify a cancer. We can
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expect that licensing agreements between the
radiology facility and the software developer will
include clauses to protect the software company
from impleaders, but whether the patient can sue
remains to be seen. The answer to this question
will likely hinge on whether the courts determine
that the Al software developer owes a duty to the
patient, and in the situation where the radiologist
renders his or her own interpretation, the answer
to the question is likely to be no. Historically, we
have not seen cases where a CAD developer has
been sued when the CAD has missed a finding.
Although Al is not expected to completely replace
the radiologist in the near future, this area of
medicine is still evolving, and the analysis may
change. As a result the courts may be compelled
to provide the allegedly injured patient with some
avenue of recovery.

We can expect that licensing
agreements between the
radiology facility and the
software developer will include
clauses to protect the software
company from impleaders, but
whether the patient can sue
remains to be seen.

With the integration of Al into breast imaging,
there will likely be an increase in breast biopsies
or callbacks for further diagnostic studies. We can
expect that the radiologist will be overly cautious
with findings identified by the Al program, even if
the radiologist suspects that a tumor has benign
features, for fear of litigation. If a radiologist elects
to override an Al finding, and we assume that

the Al interpretation is stored and discoverable,
radiologists should likely address their analysis

of the Al finding in their radiology report so

that they can defend themselves years later if
litigation arises.

As with any new technology, the integration of

Al into medicine is evolving, and the extent of

its impact is yet to be known. Novel issues will
certainly arise over time with respect to whether
the Al software or images are discoverable in the
course of litigation and whether use of Al will alter
the standard of care for the radiologist utilizing Al
as an adjunct tool in the interpretation of imaging
studies. We anticipate that for now, radiologists will
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continue rendering final interpretations with Al, as
has been the case for years with the use of CAD,
and therefore will bear the exposure if litigation
arises. However, some believe that Al software
will have the capability to replace the human
radiologist entirely. If this occurs, the courts will
have to reinvent how the duty to the patient and
the physician-patient relationship is evaluated to
provide the patient with a cause of action where a
cancer or significant finding is missed on imaging.

However, some believe that Al
software will have the capability
to replace the human radiologist
entirely.

Thomas A. Mobilia, Esq., Daniel L. Freidlin, Esq., and
Aryeh S. Klonsky, Esq., are Senior Trial Partners with
the firm Martin Clearwater & Bell LLP.
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FROM MLMIC.com

April 15, 2026

Creating Safer Workspaces: It’s Workplace Violence
Prevention Awareness Month

April is Workplace Violence Prevention Awareness Month, a crucial time to reflect on the
importance of safety and respect in all professional environments. While we often focus on
physical hazards, workplace violence encompasses a broader range of unacceptable behaviors,
including verbal abuse, threats, and intimidation.

Creating a safe and respectful workplace isn’t just a matter of policy; it’s a collective
responsibility. MLMIC recognizes this critical safety issue as it pertains to medical office
practices. Often, healthcare providers face difficult or disruptive patients, which can escalate
into workplace violence for healthcare workers. According to the American Hospital
Association, healthcare workers are five times more likely to experience workplace violence
than workers in other fields.

The impact of workplace violence in the healthcare setting can be significant and can lead to:

* Physical and psychological harm for healthcare providers and staff
 |Ineffective patient care and medical errors

* Increased absenteeism and turnover

» Job dissatisfaction

* Higher costs

The following are some recommendations to manage disruptive patients and visitors and
decrease violent behaviors in the office practice.

Read More

10
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March 16, 2026

Open Bar: A Medical Malpractice
Action in New York State
Supreme Court

Part 2: Pre-Answer Motions and Discovery

Continuing the series on the course of a medical malpractice action in New York State Supreme
Court, we left off with the discussion of pleadings. This blog will continue the discussion and
address pre-Answer motions to dismiss and discovery following joinder of issue.

As we discussed in our last blog, in response to the Complaint served by the plaintiff, the defense
will serve an Answer or make a pre-Answer motion. The most common motion at this stage of
the pleadings is a Motion to Dismiss based upon grounds set forth in CPLR Rule 3211¢a)(1)-(11).
The motion may seek to dismiss the entire action or a single cause of action. Some of the most
commonly asserted grounds in support of a motion to dismiss in medical malpractice litigation
include a defense based on documents (contract); lack of jurisdiction over the person or subject
matter; absence of legal capacity to sue (plaintiff is deceased and an estate representative is

not yet appointed); release; expiration of the statute of limitations; and failure to state a cause of
action. During the pendency of a pre-Answer motion to dismiss, all proceedings are stayed until a
decision is rendered. CPLR 3211(9)(3).

In contrast, when an Answer is served in a medical malpractice action, the answering party
(defense) typically serves a host of discovery demands, a demand for Bill of Particulars, and a
Notice to Take Deposition.

Read More
February 9, 2026

The Verdict: Delay in Diagnosing
Biliary Atresia in an Infant

When a new mother’s concerns are overlooked,
the clinical and legal consequences can be
profound. Host Tammie Smeltz, RPLU, welcomes
attorney Jonathan Erman, Esq., to The Verdict to
dissect a case of missed biliary atresia in an infant
and explain why “routine” symptoms deserve a
closer look and immediate diagnostic action.

Listen Here
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“Talk Amongst Yourselves!” continued from page 5.

K]I CASE STUDY:

Poor Care Coordination,
Inconvenient Travel,
and Tragic Results

Initial Diagnosis and Treatment

following the removal of the Matthews device. The
mother later testified that the surgeon emphatically
stressed the importance of using the mouthpiece
immediately after removing the Matthews device.

Matthews Device Implemented

A one-year-old infant was diagnosed with a mild
case of Pierre Robin syndrome associated with
temporomandibular joint (TMJ) ankylosis. Between
the ages of one and three, he underwent several
surgeries and procedures to correct this condition,
which, while initially successful, ultimately failed
when the child was five years old, as his jaw bones
had re-ankylosed and his mouth opening had
decreased. The patient’s surgeon referred him to a
plastic and reconstructive surgeon for an evaluation.

The family, who resided in another state, brought
the child to New York City, where he was evaluated
by a plastic and reconstructive surgeon as well as

a surgeon who specialized in cleft lip and palate
surgery. Various options were discussed and,
ultimately, the plan was to remove a small portion of
the condyle, use a Matthews device to hold the jaw
in place, and use an orthodontic device immediately
following the removal of the Matthews device.

The MLMIC-insured orthodontist was consulted and
agreed to fabricate the orthodontic device. He was
to take impressions during the initial surgery so the
mouthpiece would be ready for use immediately
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The surgeons successfully performed their
respective parts of the surgery, including inserting
the Matthews device. The device was connected

to the child’s skull with a rod coming out above his
ear and rods that spanned his lower jaw. The device
was to remain in place for three months so the
body could build up cartilage and scar tissue to fill
in the gap between the bones, after which it would
be removed and the child would immediately start
using the orthodontic device.

The surgeons never called the MLMIC-insured
orthodontist into the operating room to take
impressions for the mouthpiece. The orthodontist
was later told that the new plan was to take the
impressions during the removal procedure.

The surgeons never called the
MLMIC-insured orthodontist
into the operating room to take
impressions for the mouthpiece.

Following discharge, the family returned to their
home state with no postoperative visit having been
scheduled. Initially, the child was able to eat soft
food and slept well.

One month following discharge, one of the rods
from the Matthews device became loose on one




side. The cleft surgeon advised the family that as
long as the other rod on that side was tight, there
was no problem.

One month later, another rod became loose

and the child began to complain of pain and
developed redness and an infection. The cleft
surgeon placed the child on antibiotics. The
surgeon also contacted the child’s prior surgeon
in his home state to remove the loose rods, but
attempts at removal were unsuccessful.

The child developed a second infection and
arrangements were made for the Matthews device
to be removed the following month. The plan was
for the impressions to be made at the same time so
the MLMIC-insured orthodontist could fabricate the
orthodontic device.

The child developed a second

infection and arrangements were
made for the Matthews device to
be removed the following month.

Surgeon "Fills In"” for Orthodontist

The office of the orthodontist sent an email to

the reconstructive surgeon advising that the
orthodontist would be unavailable to take the
impressions on the planned surgery date because
he would be out of the country. The insured
orthodontist asked the surgeon if he would take the
impressions for him, and the surgeon agreed.

The family returned to New York, and the
reconstructive surgeon removed the Matthews
device and took intraoperative impressions for the
fabrication of the orthodontic device. The parents
later testified that they asked the reconstructive
surgeon about the device at that time because
they were told that the child would need to use

it immediately following the removal procedure.
They also testified that the reconstructive surgeon
assured them that the device was being fabricated
and would be shipped to their home.

After the removal of the Matthews device, the
surgeon sent the impressions to the lab of the
insured orthodontist, who was out of the country.
The surgeon never told the orthodontist that
fabrication was urgent or that the family was waiting
for the device.
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The Orthodontist Returns

The orthodontist returned to his office
approximately 10 days after the removal procedure
and began fabrication of the device.

Two weeks later, the orthodontist became aware
that the family was waiting for the device, and
three days after that, he spoke with the patient’s
mother for the first time and advised her that the
orthodontic device needed to be inserted by a
local orthodontist.

Ten days later, the mother notified the reconstructive
surgeon via email that her local orthodontist was
unable to insert the device because her son’s

jaw had regressed. The surgeon forwarded the
email to the orthodontist, who responded to the
mother the following day by letting her know that
he had spoken with the local orthodontist and
recommended that he cut the oral appliance in the
back in the molar region. The mother indicated that
she would make another appointment with the local
orthodontist. The MLMIC-insured orthodontist had
no further contact with the family.

Poor Results Confirmed

Shortly thereafter, the local orthodontist referred the
child to an oral maxillofacial surgeon, who confirmed
that the child’s condition reverted to where it had
been prior to the surgery performed in New York
City. At that point, the child could barely open his
mouth or chew food.

The patient was then seen by other specialists

in different states, one of whom criticized the
reconstructive surgeon’s approach. Evaluation by
an ENT specialist revealed the child had severe
sleep apnea and low oxygen levels. Therefore, an
emergency tracheostomy was performed within 48
hours. Following insertion of the tracheostomy, the
child was able to sleep and receive nutrition, and he
began to gain weight.

In the fall of the following year, the child was
evaluated by multiple physicians in other states,

all of whom opined that the Matthews device was
antiquated, that the mouthpiece should have been
placed when the device was removed, and that a rib
graft should have been done at the outset.

Several months later, at the age of seven, the infant
underwent additional surgery. Silicone optical balls
were inserted to keep the gap open until an artificial

13



THE SCOPE

joint could be placed, likely within one to one and
a half years, depending on the child's growth and
jaw condition.

The child had a tracheostomy for two years.

During this time, he needed assistance with clothing
that went over his head, washing his hair, neck, and
face, and brushing his teeth, as the stoma could not
get wet. Ultimately, the tracheostomy was reversed,
but the child needed extensive orthodontic and
dental work.

Lawsuit Filed

The family filed a lawsuit against the MLMIC-insured
orthodontist and both surgeons alleging that the
defendants were negligent in the treatment of
the child’s TMJ ankylosis, including the delay in
fabricating and providing the orthodontic device
to use immediately after removal of the Matthews
device. They alleged that this negligence resulted
in harm to the child, including an inability to open
his jaw, restriction of his airway necessitating a
tracheostomy for two years, and the need for
extensive revision surgery.

Further, they opined that the
codefendant’s surgery was
ineffective and criticized the
surgeon for failing to ensure

that the child was receiving the
appropriate postoperative therapy
because the orthodontic device
had not been placed when the
Matthews apparatus was removed.

MLMIC’s consulting experts reviewed the case. They
opined that this syndrome in an infant is notoriously
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difficult to treat with a high incidence of failure
due to the continued growth of the child. Further,
they opined that the codefendant’s surgery was
ineffective and criticized the surgeon for failing to
ensure that the child was receiving the appropriate
postoperative therapy because the orthodontic
device had not been placed when the Matthews
apparatus was removed.

The consulting experts opined that the risk of re-
ankylosis of the joint would have been dramatically
reduced had the orthodontic device been inserted
immediately upon removal of the Matthews device.
They also criticized the surgeon for failing to take
alternative measures to have the orthodontic device
fabricated when he discovered that the insured
orthodontist was out of the country.

Ultimately, the parents agreed to a significant global
settlement with the codefendants.

@ A Legal and Risk
Management Analysis

The plaintiff in this case took issue with both the
type of surgery performed and the failure to timely
provide the orthodontic device, which contributed
to the delay in treatment and the worsening of the
child’s condition.

After the surgeon failed to bring the orthodontist
into the surgery to take intraoperative impressions
during the insertion of the Matthews device, the
surgeon later took the impressions himself during
the removal surgery and never told the orthodontist
that the subsequent fabrication was urgent or

that the family was waiting. It was this failure of
communication between providers that resulted in
allegations of damage that included the need for a
seven-year-old to have a tracheostomy for two years
and undergo extensive dental surgery, both of which
may have been avoided.
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Risk Management Takeaways

Having a Care Coordination
System is Essential

Avoid Working in Silos

Given the tremendous amount of information
that may be involved in patient care coordination,
practices must have a system(s) in place to track
diagnostic testing and confirm that results are
reviewed, communicated to the patient, and
acted upon.

Physicians and dentists should always consider
whether the severity of the condition being treated
requires phone calls between providers in addition
to written reports.

Explicit Accountability Must Be Addressed

Care coordination processes should clearly identify
who is responsible for the ongoing management
of the patient, including following up with other
providers to track and commmunicate a patient’s
response to treatment. Avoiding assumptions
avoids gaps in patient care.

Effective management of a patient’s care
includes ensuring that all care providers and staff
share a common understanding of the care plan,
including any adjustments made to the plan as
circumstances warrant, and have access to the
reports of the other providers.

For more complex or severe cases, treating
physicians and dentists should consider
implementing an “interprofessional huddle.”

Had the radiation oncologist and urologist in the
embryonal carcinoma case discussed the case
beyond the singular question of whether radiation
oncology was indicated, they may have considered
next steps, including a referral to medical oncology.
Similarly, a better outcome may have been possible
had the surgeon and orthodontist spoken by phone
rather than communicating through office personnel
and emails.
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A patient’s social determinants of health (e.g.,
income, education, housing, transportation, and
food security challenges), which can help identify
risk factors, are examples of the types of information
that should be clearly communicated to and
documented for all care providers.

Engage the Patient

Empowering your patients to be active members of
their healthcare team is a crucial step to providing
coordinated care. Engaged patients are more likely
to adhere to treatment from multiple providers.

Recognize Patient Transitions as High-Risk

Patient discharge, specialist referrals, shift
changes, and changes in care settings can lead

to communication lapses. Practices should use
established handoff processes to ensure care
continuity, including the SBAR and IPASS protocols
for transfers and handoffs, and the IDEAL model
(AHRQ) for transitions back to home.

Documentation Should
Reflect Coordination

As always, EHR documentation of what was
communicated and when, and what follow-up is
expected, is essential. Clear documentation supports
continuity of care and enhances the defensibility of
malpractice lawsuits.

Should you have any questions regarding the legal
or risk management implications of, or requirements
for, successful care coordination, please do not
hesitate to contact MLMIC Insurance Company for
assistance and guidance at any time.
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Have a Legal Question?

Ask an Attorney!

As a MLMIC Insurance Company policyholder,
yoOu enjoy a rare benefit in the medical and dental
professional liability industry:

24/7 legal services available at no cost.

MLMIC’s New York-based attorneys possess a deep understanding of the
State healthcare legal landscape. Whether it's a complex legal question

or a time-sensitive matter, MLMIC’s legal team is available around the clock to
help you navigate challenging situations, minimize liability risks, and reduce
stress in your office — with confidence.

24/7 Hotline
(877)426-9555

hotline@tmglawny.com
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