MLMIC

MLMIC Insurance Company

E4

a Berkshire Hathaway company

Professional Liability Insurance: Caveat Emptor

We see it all the time in our personal and professional lives; advertisements, marketing materials
and quotes that promise the lowest price or substantial savings. However, upon closer inspection
of the small font and fine details, one realizes that what seemed like a bargain, really is a cheaper
inferior product. This also applies to marketing materials and quotes from professional liability
carriers in the New York market. Unfortunately, being the subject of a professional liability claim
or lawsuit is not the time to realize that your substantial savings has left you with questions about
your coverage and/or carrier.

Professional liability insurance consumers commonly come to this to unfortunate realization
when:

1) Under or inexperienced claims staff do not deliver the necessary level of service in terms
of communication and knowledge in the defense of a claim, or perhaps more importantly,
in the prevention of claims;

2) Watching the “cheaper” premium evaporate and become more expensive than
established competitors

It is your responsibility as a professional liability insurance consumer to look beyond “cheaper”
premium prices and become an educated professional liability consumer. To jumpstart the
education process, this article will focus on several areas that every professional liability
insurance consumer should be aware of:

1) Financial Stability of the Insurer

2) Experience in the New York Market

3) Why Do Big Savings on Premium Quickly Evaporate?
4) Does the Policy Cover Your Practice?

5) Consent to Settle

6) Joint Defense and Selection of Counsel



¢ Financial Stability of the Insurer

The financial strength and stability of a liability insurer is the bedrock upon which it is built. Not
only does it demonstrate that the carrier has an effective track record in handling past claims,
but it also gives the insured peace of mind that the carrier is able to successfully defend claims
and when necessary, the means to resolve a case in the best interests of its insured. A key
indicator of a carrier’s financial strength in the market is its AM Best rating. AM Best is a global
credit rating agency specializing in the insurance industry. When a liability insurer has a superior
AM Best rating of A+ or better, it is a strong indication of its stability and strength in the
marketplace. Though it is not the only factor when evaluating a liability insurer, financial strength
and stability should be at the forefront of the healthcare professional’s considerations.

e Experience in the New York Market

When evaluating a quote from a liability insurer, it is important to ask how long the carrier has
been in the New York market? With its reputation as one of the nation’s most challenging
markets for medical liability claims, New York has seen many liability carriers make brash entries
into the market with low premium rates only to leave just as quickly after sustaining severe losses
on claims. A liability insurer’s lack of familiarity with New York and its courts can easily translate
into ineffective claim handling and bad outcomes for its insureds. When choosing a liability
insurer, its experience in New York should be of top concern. Healthcare professionals should
look for a liability insurer with decades of experience in New York that has a tried-and-true history
of being able to weather the rough seas as opposed to a carrier that is just dipping its toe in the
water of the volatile New York medical malpractice market.

e Why Do Big Savings on Premium Quickly Evaporate?

Be wary of “eye-popping” discounts that appear to be too good to be true. Such discounts can
dry up when its renewal time due to multifactorial causes. Obviously, all liability insurers will
need to adjustment rates on a year-to-year basis driven in part by increased jury awards and
payouts. However, where a rate increases over 25 percent in a short period of time it is an
indication the insurer had a lack of familiarity and miscalculation of the New York market driven
by deteriorating underwriting principles and poor actuarial data. With no alternative to sustain
itself, the “cheaper” insurer will need to pass its losses on to its insureds by increasing premium
rates. Otherwise, the insurer may elect to leave the New York market entirely.

e Does the Policy Cover Your Practice?

As a healthcare professional’s practice grows so does their staff and even the need to retain
additional professionals and professional extenders. Expansion of your practice can also create
liability exposure for your professional entity. Though it is primarily brick and motor, the practice
you have built has assets that could be exposed if you don’t take the proper precautions. Some
liability policies allow a healthcare professional to have shared liability limits with their



professional entity under which they practice. Not all liability policies afford this type of coverage
and may require the purchase of a separate policy for your practice. Healthcare professionals
must inquire and evaluate to what extent a liability policy provides coverage for their practice. If
not, the practice could be left without coverage in the event it is named in a lawsuit which could
require the need to retain personal counsel to protect its interests.

e Consent to Settle

A big component of medical professional liability insurance is whether the policy has a “consent
to settle” provision. In the event the policy does have such a provision, the insurer cannot settle
a case without first obtaining the healthcare professional’s approval. Some liability policies will
omit the consent to settle provision as a cost savings measure as it reduces the likelihood of
proceeding to trial where there are questions of liability. For some professionals, the lack of a
consent to settle provision is not important. However, some healthcare professionals who have
concerns about damage to their reputation caused by a settlement or simply prefer having a say
in the litigation process, it is a must have when purchasing a liability insurance policy. Depending
on where the healthcare professional falls on this spectrum it is important to inquiry as to the
availability of a consent to settle provision and how it impacts the policy premium.

e Joint Defense and Selection of Counsel

Another way to reduce liability premiums is to require the insured, when appropriate, to
participate in a joint defense consisting of a single attorney representing all of a liability insurer’s
insureds in a particular claim. Not all healthcare professionals are comfortable with such a
scenario and prefer having their interests represented by their own attorney as opposed to
counsel who must simultaneously protect the interest of multiple healthcare professionals. In
comparison of liability policies, healthcare professionals should always determine if this cost
savings measure has been applied. Similarly, in the course of practice a healthcare professional
may have developed a successful relationship with a particular attorney or firm and would prefer
their assistance when faced with a new liability claim. However, some liability insurers may
operate with a limited panel of attorneys and may not allow insureds to have a say in the
selection of their counsel as a cost savings measure. Likewise, an insurer that is new to New York
may have a lack of familiarity with the market which could result in a poorly developed panel of
defense counsel. When comparing insurance policies and quotes, healthcare professionals
should always consider the benefit of continuity of service provided by liability insurers who are
established in the New York market and familiar with its courts and attorneys.



e Risk Reduction Programs

Better risk management can reduce liability exposure, help prevent adverse outcomes and result
in reduced liability payouts. This can enable a medical professional liability insurer to pass on
savings to its insureds by way of lower premiums. The benefits of an insurer with a robust risk
management program can impact all aspects of a healthcare practice. This includes risk
consultation services to develop and enhance patient safety protocols, educational programs on
various risk management topics and liability concerns as well as access to extensive claims
analytics to proactively identify and minimize areas of potential liability. However, not all liability
insurers have such programs nor the claims experience in New York from which to mine valuable
data to forecast areas of risk for the benefit of its insureds. A liability insurer’s risk management
programs are also not discussed in an insurance policy. Therefore, it is important for healthcare
professionals to ask a prospective liability insurer to what extent benefits of a risk management
program are available to reduce risks and provide long term savings.

Conclusion

Caveat Emptor = Buyer Beware. “Cheaper” premiums do not necessarily equate to better
coverage or excellent service. Reading the fine print and becoming an educated professional
liability consumer about such things as provisions contained in the insurance policy as well as
the financial stability and experience of the insurer in the volatile arena of New York medical
malpractice claims will assist in making a prudent decision.



